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Hi Chris
Thank you for you email of yesterday.

I would welcome a discussion with you regarding this case and would be

gratefu! if you could give me a ring on the number detailed below at your
convenience.

Regards
Jane

Jane Cloherty
FOI Policy Advisor
16

Redgrave Court
Boatle

SCGRERECEN |

Fax 0151 951 3274

From: casework@ico.gsi.gov.uk [ma[Ilo:cac.ework'ﬁ'*ico.gsi.qov.uk]

Sent: 10 October 2012 11:36

To: Jane Cloherty

Subject: RE: Complaint to the 1CO from Mr Dransfield[Ref. FS50433994]

PROTECT
10 October 2012

Case Reference: FS50433994
HSE Appeal Reference Number: 20120500355

Dear Ms Cloherty

[ am writing in regard to a complaint made to the Information Commissioner by
a Mr Dransfield. This complaint is in relation to a request he made on 6
February 2012 for “copies of the HSE Investigation undertaken at any of the 6
PFI schools in Exeter.” The HSE initially refused this request as vexatious.

You have previously corresponded with Mr Craig Withers at the [CO about this
case. However Mr Withers no longer works as the ICO and as | was his team
manager, | am now emailing you about this case.

[ understand that the HSE carried out an internal review in May in relation to Mr
Dransfield’s request, and (from reading the ‘whatdotheyknow' website, it
appears that you provided a document (redacted under section 40) that you
said was the only information you hold that falls under this request.

Mr Dransfield has contacted the 1CO again, and has asked for this case Lo be
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continued (Mr Wither's originally closed it down because - at the time - no
internal review had been carried out). Therefore I am writing to let you know
that this complaint will now be looked at by the ICO.

However, due to the length of time since the original case was closed, I have
arranged for a new case to be set up, which will have a new reference number.
You snould receive a standard email about this from us, letting you know that
the case has been set up and showing the new reference number. The case will
then be placed into my team’s queue for allocation to a case officer, who will
then process the case accordingly.

If you have any questions please do not hesitate Lo contact me on 01625 545
671.

Yours sincerely

Christopher Hogan
Team Manager - Complaints Resolution (Group 3)

Please note  Incaming and oulgeing email messages ara rautnely monngred tor comphance with out policy on tne use of alacironic
communications and may be automahcally legged maonitored and ! of recordad for lawtul purposes by the GSi service provider

Interested 1n Occupational Health ang Satety information ¥
Pleasa visi! the HSE websie at the following addrass 1o keep yourself up to date

wwnw hse gov uk

.................................................................................................................
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From: !are Clobart s ahen asl aov uk ImailtaTane Clahartyabse.asi gov k]
Sent: 03 January 2013 15:34 o

To: casuviark

Subject: ((O Case Reference FS50468181 - Mr A Dranshield

{ it ™ol !':.""],,'1 =%

Nicola

Please find attached HSE's response to the above case | have sent a hard copy of this respense toqether
with attachments via the extarmal post -

Regards

Ian

Jane Clonarty

FOI pQ]IL‘Y Advisor
1G

Redgrave Count
Bootle

ACGRERNEER] |

Fax 0181 951 3274

Plzase note  Incoriig and aulgoing emal messages are routinely monitored for comphance with our poliey on the use nf alpctronc
e 1 e @el g e eteaueaityinguerd monrgeeao waik £ ot apenided Fee lawhi porpases by the (35| aervice provines

interested o Oucupaliona Heallh and Satety infarmation?

Please visi the HSE website at the following address 1o reep yoursait up to date

Ay PEA GOV LA

P L T R L LT R ettt .oc-.--.-----.ooa--vao.u-----.uo---.---t-.'qv--’rlllb-‘vt----ltlﬂ

et CoPrim Al tenp W L2010 10 0200 a5 a2 0ReTerenee s 20 Ret " 201 SS0408 ] (7 02 201 5



Health and Salety
Exacutive

Ms Nicola Humphries

Lead Case Officer

Information Commissioner's Office
Wycliffe House

WNater Lane

Wilmslow

Cheshire

SK9 5AF

Pdanuary 2013

Dear Ms Humphnes

ICO Case Reference Number: FS50468181
HSE Case Reference Number: 2012120352
Complainant: Mr A Dransfield

Thank you for your email/letter dated 8" November advising that you had
accepted the above case for investigation This is the Health and Safety
Evacutive's (HSE) forma! submissian in response to the issues raised by you
Please accept my apologies for the delayed reply

Background Information relating to this request
{ confirm the '|'|;-“l}-.'.'lr'|[.'|
6/4/2012 — HSE received the following FOI request from Mr Dransfield

Please provide me with copies of the HSE Investigation undertaken at any of
the 6 PFI schools in Exeter

61412012 — HSE responderd to Mt Dransfield refusmg the request as we

cormidarned the ieques: veratious unaegl secpon 14 ol the FOIA

121412012 - The ICO contacted HSE asking if we would consider undertaking
an internal review of the above decision HSE agreed and conducied &
internal review. overturning the original decision and disclosing a briefing note
to Mr Dransfield on the 21% May 2012, HSE had previously disclosed this
briefing note to Mr Dransfield in response to a subject access request

Scope of Case
Mr Dransfield has been informed by the ICO that the focus of therr

imvastigation will he to estabhah if HSE halds turther mfarmation that could be

Poyide i rpspone to Hs reauest As 5an Gl e, prygsan I‘._j-l-'“--" v the e



have asked HSE to answer the following questions.

I Please clarify why safety concerns raised about PFl schools in
Exeter are outside the enforcement remit of HSE and would not be
investigated by it.

HSE and Local Authonties (LAs) are responsible for enforcing health
and safety legislation in Great Britain. Together, they enforce health

and safety legislation at individual work premises according (o the mam
activily carried oul there,

Mr Dransfieid's first complaint related to a footbndge at a PF! school i
Exater His complamnt raised concerns about the quality of concrete
used dunng the bridge constiuction and stated the bridge did not meet
alectncal safety standaid (BS6657 1393 I

The areas of concern taised by Mr Dranshield do not fali witinn HSE's
onforesment rannt hecause ey ralate o ouiding e peneenls as
defined in the Building Regulations The Building Act 1984 s the
pnmary legistation under which the Building Regulations and ather
secondary legislation are made and the Local Autharily via Bulding
Control rather than HSE enforces non-compliance with this legislation

HSE would only investigate a complaint associated with a new build if
the complaint identified a risk to the health and safely of the workforce
or the public

2. If possible, please provide the Commissioner with a copy of any
relevant policy statement that confirms the remit of HSE.

As an mdependent tegulator. HSE S work covers a vanety of activilies
from shaping and reviewing regulations produscing research and
statistics and enforcing the law to reduce work-related death anc
senous injury. As such. we do not have one policy stalement
contirming our remit althotgh details of all of the wark we undertake
can be found via the following lnk of aur websile -

o

HEE owns a significant ammount of priniaty and secondary health and
safety hegistation and o of our pritidry functions is lo enforce s
legisiation by (aking aclion agams! thase wno pul warkers al risk of
death. illness or injury | have grovided a link to HSE's Enforcemant
Palicy Statement as his delails the procedura2s HSE follows wihict

Sty oul iy e GLT e

Lotf

HSE and over 380 mdividual Lacal Authonties (LAs) are responsibie 1or
e entorcement of bealth and salety:m Greal Srtaw, under the qeneral
direchion of the Health and Safety Fyacailve Board Sowe the dltached



link for further information -

The Healllh and Satety (Enforcing Authurity) Regulaiions 1998 (EA
Regulanons) allocate the enforcement of health and safetly leqistation
between HSE and LA's as delailed via the attached link -

Lty Avww hise gov uikduinteralops/ocsy/ 100 199/124 1 Tandex i,

3. Please explain why HSE decided to conduct an informal
investigation into the matter if the issues raised are outside of its
remit.

Mr Dranafiold s second compland rasesd copgens abogl Scaffolding al

i itk fen voaites it el

Eaforcement of healtn and safety issues mvoiviny scaffold can fall
within the enforcing remil of both HSE and the local anthorty (L 4\
depending on the nature of the concem Due to (he limited information
provided by Mr Dransfield at the time of his complaint. HSE were
unable to establish if the compiaint fell within the enfoicing remut of
HSF or the LA and decided the only way to establish this fact would be
to visit the site.

Once on site, HSE were able to establisti that the scaffold did not pose
4 nsk (o the health and safely of the worklcree or pose a threat (o
public safety therefore the complaint did nol tall vath HSE s enforcing
rermit as there was no breach of health and safety law HSE would
have referred Mr Dransfield’s complaint to the relevant enforcing
authority however during our visit, we could not establish any areas of
concern associated with the scaffold and therefore considered Mi
Dransfield's complaint to be unfounded

The only information HSE hold relaling (o this complaint is the COIN
Summary held within HSE's caporate operational mformation system,
a copy of which has already been disclosed to Mr Dransfield and the

(A1

| confirm HSF are happy for the ICO to disclose this letter to Mr Dransfield.

HSE wish o add the following information:

The public have a perceplion that every health and safety concern falls within
ihe remit of the Heaith and Safety Executive and this 1s not the case

Not all comiplamts teceved by HSL will talb witlen vur ¢f fercement renut but it
i sometimas be difficull te establish this without tluther nvestigation
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HSE's work

f
! The HSE's work covers a

| . =

varied range of activities; RVl

| : | video
from shaping and

\.. reviewing regulations,

;-lproducing research and

statistics and enforcing

'the law.

The HSE are concerned

+ Legislation

. about those work Issues

T - . that cause people's
'Enforcement | | Statistics Science and !
| 4 _research

-2 P
— " - —_

|

------

: « Whatis « Qverall picture
enforcement? ' (10] Science and research is
| 14) . . - key in the development ]
i « {ndustry _
. - and discharge of HSE's
‘ « How HSE | statistics " )
| - strategic plans.
enforces health . {11
, » . . ;
| . . .
‘Hazardous Nuclear safety Field operations
\H‘:ﬂld\latwﬂb & Secu“ty Regienal boundares
High hazard industries HSE regulates the
« Manufacturing
and sectors. nuclear industry through
| seclor
its Nuclear Directorate -
« Chemical . !
i ' (ND). The Directorate's et
Manuf _ ; . i
aputecture b primary goal is to ensure Public:services

. that those it regulates
{20] (35)
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. Gas Storage & _have nomajor nuciear - Agriculture
Transportation accidents. | ;
. ' Link JRLs in this
page | + Who we are
+ Offshore Oil & (29] « Food and drink
1. Lafsddiomaction . Gafety manufacture
httpzy//www hse.gov. ukf!eglslanonhrb%%:.gh trq? seclor
2. BeliseRrgyiation pinciples w7
hquﬂwmv.hse.gov.ukfregulatiqgoqndex.htm « Construction
3. Vﬁw the real people video : Now iclear sector
htl? waw hse.gov. ukfaboutus!realg op! ?Ot%t? (38]
4. W{:'\)at :%f:forcement’? 31 - BBAIEES
oS T
Vaoar Security y Unit
htﬁ:"ﬂme gov. uk!enforcea'eS éxce htm (STSU)
§. H@%Ms with the law 12 [38)
h@ﬂ@mhse‘gov.ukfenforceihow htm
7. ERFRPIEs of enforcement
htf¥/www hse.gov.uk/enforce/examples.htm
8. Enforcement guide
http:waw.hse.gov.uk!enforcefenforcememguidelindex.htm
9. More Enforcement
http:waw.hse.gov.uk]enforceiindex.him
10. Overall picture
hitp://www hse gov.uk/statistics/index.htm
11 Industry statistics
http‘.ﬂwww,hse.gov,uk!statistics!industryiindex.hlm
12. Fatal injunes
hitp:/Avww hse.gov.uk/statistics/fatals.htm
13. Injury/health analysis
hitp://www. hse gov.uk/statistics/causinj/index.htm
14 Publications/Releases
hnprﬂwww,hse.gov.uk!statistics!books.htm
15 More aboul HSE's statistics

hitp://www.hse.gov.uk/statistics/index.htm
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16.

17,

18.

19

20.

21.

22.

23

24.

25.

26.

27.

28.

29.

30.

a1

Science and research policy
htip://www.hse.gov.uk/research/policy.htm
Research reports
http://www.hse.gov.uk/research/rrhtm/index.htm
What's new '
http://www.hse gov.uk/research/news.htm
More Science and research
http://Awww.hse.gov. uk/research/index.htm
Chemical Manufacture & Storage
http://Awww.hse.gov.uk/chemicals/index.htm
Gas Storage & Transportation
http://www.hse.gov.uk/gas/supply/index.htm
Offshore Qil & Gas Extraction

hitp:/mww hse.gov.uk/offshore/index.htm
Pipelines
http:/Awww.hse.gov.uk/pipelines/index.htm
Mining
http://www.hse.gov.uk/mining/index.htm
Diving
http://iwww.hse.gov.uk/diving/index.htm
Explosives
hl'tp:waw.hse.gov.uk/explosiveslindex.htm
Biological Agents
http:mvww.hse.gov.ukfbiosafetyﬁndex.htm
Visit Hazardous installations
http://www.hse.gov.uk/hid/index.htm

Who we are ,
http:/Awww.hse.gov.uk/nuclear/about.htm
Safety assessment pinciples

hitp://iwww.hse. gov.uk/nuclear/saps/index.htm
New nuclear power stations
hitp://www.hse.gov.uk/newreactors/index.htm
Office for Civil Nuclear Security (OCNS)
http:waw,hse.gov‘uklnuclearlocns!index.htm

Page 3 of 4
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33.

34.

35.

36.

37.

38.

39.

40.

More about Nuclear Directorate
http://www.hse.gov.uk/nuclear/index.htm

Manufacturing sector

http://www hse.gov.uk/manufacturing/index.htm

Public services sector
http://www.hse . gov.uk/services/index.htm
Agriculture sector
http://www.hse.gov.uk/agriculture/index.htm
Food and drink manufacture sector
http://www.hse gov.uk/food/index.htm
Construction sector

http://www.hse gov.uk/construction/index. htm
Services Transportation Safety Unit (STSU)
http:/imww.hse.gov.uk/fod/stsu/index.htm
More about field operations
hitp://www.hse.gov.uk/fod/index.htm

Page 4 of 4
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How HSE enforces health and safety

The HSE Enforcement Policy Statement adopts a wide definition of “enforcement”

- Enforcing authorities may offer duty holders information and advice, both face to
face and in writing. They may warn a duty holder that in their opinion, they are
failing to comply with the law.

- Where appropriate, they may also serve improvement and prohibition notices,
withdraw approvals, vary licence conditions or exemptions, issue formal cautions
( England and Wales only), and they may prosecute (or report to the Procurator
Fiscal with a view to prosecution in Scotland).

In carrying out its enforcement role, HSE follows these internal operational procedures:

+ inspection

+ tnvestigation

« Complaints

- Enforcement decisions
+ Notice

« Prosecution

+ Major incident

+ Penalties

« Work-related deaths

Inspection

HSE warranted inspeclors:

. assess relevant documents held by the duty holder
- mterview people

. observe site conditions, standards and practices where work activities are carried
out under the duty holder's control.
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Find out more about inspection
(M

Investigation

Investigation includes all those aclivities carned oul in response to an incident or a
complaint to:

« gather and establish the facts

-

identify immediate and underlying causes and the lessons to be learned

» prevent recurrence

-detect breaches of legislation for which HSE is the enforcing authority
. take appropriate action, including formal enforcement.

An investigation may range from an enquiry by a single inspector about a minor incident of
complaint to a large enquiry involving a team of inspectors.

Find out more about investigation
{2

Complaints

A complaint is a concern, originating from outside HSE, about a work activity for which HSE
is the enforcing authority. We respond where we can identify the duty holder and/or the
location and where:

. there been significant harm, or there is the potential for significant harm; or

. the complaint alleges the denial of basic employee welfare facilities; or

. the complaint appears to constitute a significant breach of law for which HSE is the

enforcing authority.

Find out more about how HSE deals with complaints
(3)
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Enforcement decisions

Enforcement may include:

h serving notices on duty holders

« withdrawing approvais

- varying licences, conditions or exemptions

. tssuing simple cautions

. prosecution

. providing information or advice, face-to-face or in writing.

Find out more about enforcement decisions
()

Notice

An inspector may serve one of three types of notice:

« A prohibition notice tells the duty holder to stop an activity immediately.

« An improvement notice specifies remedial action and gives the duty holder a date
by which they must complete the action.

. A Crown notice is issued under the same circumstances that would justify a
~ statutory prohibition or improvement notice, but is only served on duty holders in
Crown organisations such as government depariments, the Forestry Commission

or the Prison Service.

Find out more about serving nolices

151

Prosecution

Prosecution is punitive action taken against a duty holder following a decision making

process that is impartial, justified and procedurally correct.
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An Approval Officer has the authority to approve a prosecution, and the necessary legal
competencies to assess a prosecution report in a way that is thorough, fair, independent
and objective. '

A Litigation Officer has received appropriate training to administer the prosecution, guided
by either an inspector or a solicitor.

Find out more about prosecution
(8

Major incident

A major incident is a significant event that demands a response beyond the routine. The
event may cause, or have the potential to cause, either:

- multiple serious injuries, cases of ill health (either immediate or delayed), or loss of
life; or

. serious disruption or extensive damage to property
'Significance' depends on:

+ the severity of the incident
+ the degree of public concern
. the nature and extent of HSE's previous involvement with the duty holder(s).

Find out more about major incident
(7]

Penalties

Following a successful prosecution, the courts will decide what penalty to impose. HSE
believes that the current general level of fines does not properly reflect the seriousness of
health and safety offences. However, it is up to the courts to decide appropriate fines. In
England and Wales (though not in Scotland), the courts may also order the defendant to
pay the prosecution costs.
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As well as imposing fines, the courts can imprison offenders. Five people have been sent to
prison for health and safety offences since January 1996. Of course, if convicted of
manslaughter or culpable homicide, offenders are likely to receive a prison sentence.

More detail on the maximum penalties for health and safety offences can be found at the
back of the HSE Enforcement policy statement &
(8]

\We also believe that many of the maximum penalties available for health and safety
offences are too low — as the courts have themselves said on occasion. The Government
supports our view and is committed to increasing many of the maximum fines available to
the lower courts as well as making imprisonment more widely available for both lower and
higher courts.

Work-related deaths

Under the terms of the Work Related Deaths protocols

(9]

following a work related death the police will take the lead in a joint investigation with HSE
or other relevant enforcing authority to see whether there is sufficient evidence to suggest
that a serious criminal offence (other than a health and safety offence), such as gross
negligence manslaughter (in Scotland, culpable homicide) or corporate manslaughter (in
Scotland, corporate homicide) may have caused the death. If there is insufficient evidence
that such a serious criminal offence (other than a health and safety offence) caused the
death, then HSE or the relevant enforcing authority will take over and investigate under
health and safety law.

Link URLs in this page

1. inspection
http:waw.hse.gov.uklfoifinternalopsfogfogprocedureslinspection!index.htm
2. investigation
http:!fwww.hse.gov.ukffoilinternalopslog!ogprocedureslinvestigationlindex,htm
3 complaints
hnp:waw.hse.gov.ukffoifinternalops!og!ogproceduresfcomplaimsﬁndex.htm
4 enforcement decisions

http:f!www.hse.gov.ukﬂoilintemalbpsiog!ogproceduresienforcementfindexAhtm
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5. serving notices

http://iwww hse gov.uk/foilinternalops/og/ogprocedures/notices/index htm
6. prosecution

http://iwww.hse.gov.uk/foi/internalops/og/ogprocedures/prosecutions/index.htm
7. major incident

http://www.hse.gov.uk/foilinternalops/og/ogprocedures/majorincident/index.htm
8. Enforcement policy statement

http://www.hse.gov.uk/pubns/hsed 1.pdf
9. Work Related Deaths protocols

http://www.hse.gov.uk/enforce/wrdp/index.htm
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Local authority enforcement

HSE and over 380 individual local authorities (LAs) are responsible for the enforcement of

health and safety in Great Britain, under the general direction of the Health and Safety
Executive Board

The Health and Safety at Work etc. Act 1974, and related legislation, is enforced at
individual work premises by HSE or the relevant LA according to the main activity carried
out there. LAs also enforce other primary legislation relating to pesticides (Food and
Environment Protection Act 1985) on a similar basis, as well as storage of explosives and
petroleum licensing. The latter aspects are also enforced by Fire Authorities and Trading
Standards departments.

The Health and Safety (Enforcing Authority) Regulations 1998 (EA Regulations) allocate
the enforcement of health and safety legislation at different premises between LAs and
HSE. Some businesses, such as dry cleaning and motor vehicle repair, are enforced either
by HSE or LAs depending on the main activity at a particular premise. Responsibility for
enforcement at certain premises may be transferred between HSE and LA's by agreement.

LAs are the principle enforcing authority in retailing, wholesale distribution, warehousing,
hotel and catering premises, offices, and the consumer/leisure industries. However, HSE
may also have some enforcement responsibilities at certain premises. HSE has provided

guidance that provides an A-Z list of enforcement allocation

(1l

- Bection 18
2]

Link URLs in this page

1 A-Z list of enforcement allocation
http://www_hse.gov.uk/foi/internalops/ocs/1 00-199/124 _11/index.htm
2. Section 18

hitp://www hse. gov uk/lau/section18 htm
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Health'and Safety

?SEE Executive

Health and safety (enforcing authority)
regulations 1998:
A-Z guide to allocation

OC 124/11 -Rev 3

Review Date
01/02/12016
Open Government Status
Fully Open
Version No & Date
3: 17/11/2011
Author Unit/Section
HSE Local authority unit
Target Audience:

HSE and LA health and safety enforcement officers

This OC contains guidance derived from questions raised on enforcement allocation and
other matters. The contents should assist Enforcement Officers and others In resolving
questions which may arise, although the interpretation given is subject to judicial decision in

any particular case.

Introduction

1 Over the years, a mass of further information has accumutated informally and has been
used in answering enquiries. This OC consolidates all this information in one location, in the
form of a simple alphabetical guide given at the Appendix

(1]

provide a quick reference tool. It cannot deal with every situation, but will be reviewed and

updated regularly as guidance on new situations accumulates.

2 It is anticipated that the guide will be helpful to enforcement liaison officers (ELOs) and

also to other staff who have to decide on @ regular basis to which enforcing authority a
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phone call, complaint or accident should be directed. The guide will also be issued to local
authorities (LAs) as a local authority circular (LAC).

3 This OC also summarises the essentials of the HS(EA) Regulations and lists other
guidance. Any quéestions should be directed 1o ELOs

Prime considerations

4 Regulation 4(1) makes HSE responsible for enforcement against a county council, any
other local authority as defined in reg.2, a parish council in England or a community council
in Wales or Scotland, a police authority, a fire authority, the Ministry of Defence or a visiting
force the United Kingdom Atomic Energy Authority and the Crown (but not any part of

premises occupied by HSE or any activity carried on there)

5 While HSE is the enforcing authority for any part of the premises occupiad by the county
council etc, it is not necessarily the enforcing authority if the county council efc do not
themselves occupy the premises. The enforcing authority in such cases would be
determined by the main activity carried on within those premises, the LA being the
enforcing authority where the main activity is specified in schedule 1 (with HSE responsible,
in such cases, for the enforcement of any schedule 2 activities that may occur from time to

ume)

6 The LA enforce for those main activities listed in the Regulations schedule 1 which are
not carried out by any of the organisalions listed in para 4 above

7 Activities listed in the Regulations schedule 2 are for HSE to enforce in premises, even if
the LA otherwise has responsibility for enforcement in premises because the main aclivity
carried out there is listed in schedule 1.

8 Requlation 5 provides arrangements enabling responsibility for enforcement to be

transferred by agreement between HSE and the LA, or by the Execulive.

9 HSW Act s 6 and the Supply of Machinery (Safety) Regulations 1992 (as amended), fall
to HSE for all work activities.

10 The Electrical Equipment (Safety) Regulations 1994 (and certain other regulations made
under the Article 100A Directive) make HSE responsible for enforcement in connection with
electrical equipment designed for use or operation by persons at work, and for such

equipment in use in non-domestic premises. The trading standards officer has enforcement

responsibiities for consumer products
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11 The common parts of domestic premises fall to HSE, as does any work activity carried
oul at domestic premises where there is no independent means of access other than from
the domestic areas of the property.

12 Where activities being undertaken constitute 'operation of a railway' ( or a ramway) the
Office of Rail Regulation (ORR) is the enforcing authority under the Health and Safety
(Enforcing Authority for Railways and Other Guided Transport Systems) Regulations 2006
— as amended 2008

The demarcation between ORR, HSE and LA's is set oul in a Memorandum of
Understanding ( MoU ) between HSE and ORR with detailed demarcations set out in the
appendix to the MoU. This document should be used as the primary guide to enforcement
responsibility .

Date first isssued. 6 December 1999
(220/FOD/1044/1999)

Other guidance on the Health and Safety (Enforcing
Authority) Regulations 1998

OC 124/7
12)

The health and safety (enforcing authority) regulations 1998.
OC 124/8
(3

The Health and Safety (Enforcing Authority) Regulations 1998: reg.5 transfers and reg.6
assignments.

OC 124/9
(4]

The health and safety (enforcing authority) regulations 1998: Main activity concept

OC 124/10
(sl

The health and safety (enforcing authority) regulations 1888 Motor vehicle repair

Appendix
(6]

A-Z guide of enforcement allocation
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Haalth and Safety
Exacutive

Ms Nicola Humphries

Lead Case Officer

Information Commissioner's Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF

3™ January 2013

Dear Ms Humphries

ICO Case Reference Number: FS50468181
HSE Case Reference Number: 2012120352
Complainant: Mr A Dransfield

Thank you for your email/letter dated 8" November advising that you had
accepted the above case for investigation. This is the Health and Safety
Executive's (HSE) formal submission in response to the issues raised by you.
Please accept my apologies for the delayed reply

Background Information relating to this request
| confirm the following
6/4/2012 — HSE received the following FO! request from Mr Dransfield:

Please provide me with copies of the HSE Investigation undertaken at any of
the 6 PF! schools in Exeter

§/4/2012 — HSE responded to Mr Dransfield, refusing the request as we
considered the request vexatious under section 14 of the FOIA

12/4/2012 - The ICO contacted HSE asking if we would consider undertaking
an internal review of the above decision. HSE agreed and conductled an
internal review, overturning the original decision and disclosing a briefing note
to Mr Dransfield on the 21 May 2012 HSE had previously disclosed this
briefing note to Mr Dransfield in response to a subject access request.

Scope of Case
Mr Dransfield has been informed by the ICO that the focus of their

investigation will be to establish f HSE holds further information that could be
provided in response to his request As part of this investigation, the ICO



have asked HSE to answer the following questions.

1 Please clarify why safety concerns raised about PFI schools in
Exeter are outside the enforcement remit of HSE and would not be
investigated by it.

HSE and Local Authonties (LAs) are responsible for enforcing health
and safety legislation in Great Britain. Together, they enforce health
and safety legislation at individual work premises according to the main
aclivity camed oul there

Mr Dransfield's first complaint related to a footbridge at a PFl school in
Exeter. His complaint raised concems about the quality of concrele
used during the bridge construction and stated the brndge did not meet
electrical safety standard (BS66571: 1999)

The areas of concem raised by Mr Dransfield do not fall within HSE's
enforcement remit because they relate to building requirements as
defined in the Building Regulations. The Building Acl 1984 is the
primary legislation under which the Building Regulations and other
secondary legisiation are made and the Local Authonly via Building
Control rather than HSE enforces non-compliance with this legislation.

HSE would only investigate a complaint associated with a new build if
the complaint identified a risk to the health and safety of the workforce
or the public

2. If possible, please provide the Commissioner with a copy of any
relevant policy statement that confirms the remit of HSE.

As an independent regulator, HSE's work covers a vanely of activities
from shaping and reviewing requlations, producing research and
statistics and enforcing the law to reduce work-related death and
serious injury. As such, we do not have one policy staterment
confirming our remit although details of all of the work we undertake -
can be found via the following link of our website -
hrtp.'//www.hse.aov.uk/aboufgs_/?*:seswom.hrm.

HSE owns a significant amount of pnmary and secondary health and
safety legislation and one of our primary functions (s to enforce this
legislation by laking action against those who put workers at nsk of
death. illness or injury | have provided a link to HSE's Enforcemenl
Policy Statement as this details the procedures HSE foliows when
carrying out its enforcement role -

http //iwww. hse gov.uk/enforce/enforce htm.

HSE and over 380 individual Local Authonties (LAs) are responsible for
the enforcement of health and safety in Great Britan. under the general
direction of the Health and Safety Executive Board. See the atlached



hink for further information -
hitp /iwww. hse. gov.ukAau/enforcement. hitm.

The Health and Safety (Enforcing Authority) Regulations 1998 (EA
Regulations) allocate the enforcement of health and safety legislation
between HSE and LA's as detailed via the attached link -

hitp:/Mmww. hse.qov.ukAoifintemalops/ocs/100-199/124_11/index. htm.

3. Please explain why HSE decided to conduct an informal

investigation into the matter if the issues raised are outside of its
remit.

Mr Dransfield's second complaint raised concems aboul Scaffolding al
a construction site in Exeter

Enforcement of health and safety issues involving scaffold can fall
within the enforcing remit of both HSE and the local authority (LA),
depending on the nature of the concem. Due to the limited information
provided by Mr Dransfield al the time of his complaint, HSE were
unable to establish if the complaint fell within the enforcing remit of
HSE or the LA and decided the only way to establish this fact would be
to visit the site.

Once on site, HSE were able to establish that the scaffold did not pose
a risk to the health and safety of the workforce or pose a threat to
public safety therefore the complaint did not fall with HSE's enforcing
remit as there was no breach of heaith and safety law. HSE would
have referred Mr Dransfield’s complaint to the relevant enforcing
authority however dunng our visit, we could not establish any areas of
concern associated with the scaffold and therefore considered Mr
Dransfield's complaint to be unfounded.

The only information HSE hold relating to this complaint is the COIN
Summary, held within HSE's corporate operational information system,
a copy of which has already been disclosed to Mr Dransfield and the
ICO.

| confirm HSE are happy for the ICO to disclose this letter to Mr Dransfield.

HSE wish 10 add the following information:

The public have a perception that every health and safety concern falls within
the remit of the Health and Safety Executive and this is not the case.

Not all complaints received by HSE will fall within our enforcement remit but it
can sometimes be difficult to establish this without further investigation.



HSE investigated Mr Dransfield's complaints over 6.5 years ago and since
then we have spent considerable time and effort explaining to Mr Dransfield
why his complaints did not fall within HSE's enforcing remit. Mr Dransfield's
unwillingness to accept our explanations and his relentless refusal to accept
the fact that HSE is not the correct enforcing authority is causing a significant
drain on resource within this organisation and HSE cannot continue to
respond to Mr Dransfield regarding this matter. It therefore remains our
intention to apply Section 14(1) to future FOI requests received from him, if
they relate to the same or similar information

Should you wish to discuss this matter further please do not hesitate 10
contact me

Yours sincerely

Jane Cloherty

FOI Policy Advisor
FOI Unit

1.6

Redgrave Court
Bootle
Merseyside

L20 7HS

tel 0151 951 [N

Email: jane.cloherty@hse.gs! gov.uk
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Thanks Nicola

[ acknowledge receipt of the email.

Jane

Jane Cloherty

FQI Paolicy Advisor
1.G

Redgrave Court
Bootle

ven 523 Il

Fax 0151 951 3274

From: casework@ico.gsi.gov.uk [mailto:casework@lco.gsi.gov.uk]
Sent: 17 January 2013 12:20

To: Jane Cloherty

Subject: Information Request 2012120352[Ref. FS50468181]

PROTECT
17th January 2013

Case Reference Number FS50468181
Your Reference: 2012120352

Dear Ms Cloherty

Thank you for your letter dated 3 January 2013 regarding the above case.

I have now written to Mr Dransfield and informed him that as a preliminary
conclusion, the Commissioner is satisfied that the Health and Safety
Executive (HSE) has provided him with all the information it holds with respect
to his information request of 2 February 2012.

[ have asked Mr Dransfield whether he accepts the above preliminary
conclusion and is content that this case should be closed, or whether he
requires a decision notice on this matter. I shall inform you as soon as he has
informed me how he wishes to progress his complaint.

Thank you for your help.

I should be grateful for an acknowledgement of receipt of this email.

Regards
Nicola

Nicola Humphries
Lead Case Officer

file///C/PrintAll/temp/RE %201 nformation%20Request%2020121203 52[Ref %20F... 07/02/201 3
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Information Commissioner's Office
0162_5 545340

Please note * Incoming and oulgoing email messages are routinely monitored for compliance with our policy on the use of electronic
communications and may be automatically logged, monitored and / or recorded for lawful purposes by the GSI service provider

e e CEEEEEE .

Interested in Occupational Health and Safety information?
Please visil the HSE website at the following address to keep yourself up to date

www hse gov.uk

----- s eE T eSS S eSS T AT SRR ISARsNsIstEsITTRSrIRERATEATISS cemsskEssamsEERRTREES
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Health and Safety
Exgoutive

Ms Nicola Humphries

Lead Case Officer

Information Commissioner's Office
Wycliffe House

Water Lane

Wilmsiow

Cheshire

SK9 5AF

3" January 2013

Dear Ms Humphries

ICO Case Reference Number: FS50468181
HSE Case Reference Number: 2012120352
Complainant: Mr A Dransfield

Thank you for your email/letter dated 8" November advising that you had
accepted the above case for investigation. This is the Health and Safety
Executive's (HSE) formal submission in response to the issues raised by you.
Please accept my apologies for the delayed reply.

Background Information relating to this request
| confirm the following:
6/4/2012 — HSE received the following FOI request from Mr Dransfield:

Please provide me with copies of the HSE Investigation undertaken at any of
the 6 PFI schools in Exeter.

6/4/2012 — HSE responded to Mr Dransfield, refusing the request as we
considered the request vexatious under section 14 of the FOIA.

12/4/12012 — The ICO contacted HSE asking if we would consider undertaking
an internal review of the above decision. HSE agreed and conducted an
internal review. overturning the original decision and disclosing 2 briefing note
to Mr Dransfield on the 21% May 2012. HSE had previously disclosed this
briefing note to Mr Dransfield in response to a subject access request.

Scope of Case
Mr Dransfield has been informed by the ICO that the focus of their

investigation will be to establish if HSE holds further information that could be
provided in response to his request. As pan of this investigation, the ICO



have asked HSE to answer the following questions.

1. Please clarify why safety concerns raised about PFl schools in
Exeter are outside the enforcement remit of HSE and would not be
investigated by it.

HSE and Loca_f Authorities (LAs) are responsible for enforcing health
and safety legistation in Great Britain. Together, they enforce health

and safely legislation at individual work premises according to the main
activity carried out there.

Mr Dransfield’s first complaint related to a footbridge at a PFl school in
Exeter. His complaint raised concerns about the quality of concrete
used during the bridge construction and stated the bridge did not meet
electrical safety standard (BS6651. 1999).

The areas of concemn raised by Mr Dransfield do not fall within HSE's
enforcement remit because they relate to building requirements as
defined in the Building Regulations. The Buiiding Act 1984 is the
primary legislation under which the Building Regulations and other
secondary legislation are made and the Local Authority via Building
Control rather than HSE enforces non-compliance with this legislation.

HSE would only investigate a complaint associated with a new build if
the complaint identified a risk to the health and safely of the workforce
or the public.

2. If possible, please provide the Commissioner with a copy of any
relevant policy statement that confirms the remit of HSE.

As an independent regulator, HSE’s work covers a variety of activilies
from shaping and reviewing regulations, producing research and
statistics and enforcing the law to reduce work-related death and
serious injury. As such, we do not have one policy statement
confirming our remit although details of all of the work we undertake
can be found via the following link of our website -

http.//www . hse Qov | 1k/aboutus/hseswork. him.

HSE owns a significant amount of primary and secondary health and
safety legislation and one of our primary functions is to enforce this
legislation by taking action against those who put workers al risk of
dealth. illness or injury. | have provided a link to HSE's Enforcement
Policy Statement as this details the procedures HSE fallows whel
carrying oul its enforcement role -

hitp /Avww hse gov uklenforce/enforce him

HSE and over 380 individual Local Authortties (LAs) are responsible for
the enforcement of health and safety in Great Britain, under the general
direction of the Health and Safety Executive Board. See the attached



link for further information -
hitp //www.hse.gov.uk/lau/enforcement. htm.

The Health and Safety (Enforcing Authority) Regulations 1998 (EA
Regulations) allocate the enforcement of health and safety legislation
between HSE and LA’s as detailed via the attached link -

hitp //www_ hse.gov. ukAoiinternalops/ocs/100-199/124 1 1/ndex. htm.

3. Please explain why HSE decided to conduct an informal

investigation into the matter if the issues raised are outside of its
remit.

Mr Dransfield’s second complaint raised concerns about Scaffolding at
a construction site in Exeter.

Enforcement of health and safety issues involving scaffold can fall
within the enforcing remit of both HSE and the local authority (LA),
depending on the nature of the concem. Due to the limited information
provided by Mr Dransfield at the time of his complaint, HSE were
unable to establish if the complaint fell within the enforcing remit of
HSE or the LA and decided the only way to establish this fact would be
to visit the site.

Once on site, HSE were able to establish that the scaffold did not pose
a risk to the health and safety of the workforce or pose a threat to
public safety therefore the complaint did not fall with HSE's enforcing
remit as there was no breach of health and safety law. HSE would
have referred Mr Dransfield’s complaint to the relevant enforcing
authority however during our visit, we could not establish any areas of
concem associated with the scaffold and therefore considered Mr
Dransfield's complaint to be unfounded.

The only information HSE hold relating to this complaint is the COIN
Summary, held within HSE's corporate operational information system,
a copy of which has already been disclosed to Mr Dransfield and the
ICO.

| confirm HSE are happy for the ICO to disclose this letier to Mr Dransfield.

HSE wish to add the following information:

The public have a perception that every health and safety concermn falls within
the remit of the Health and Safety Executive and this is not the case.

Not all complaints received by HSE will fall within our enforcement remit but it
can sometimes be difficult to establish this without further investigation



HSE investigated Mr Dransfield's complaints over 6.5 years ago and since
then we have spent considerable time and effort explaining to Mr Dransfield
why his complaints did not fall within HSE's enforcing remit. Mr Dransfield's
unwillingness to accept our explanations and his relentless refusal to accept
he fact that HSE is not the correct enforcing authority is causing a significant
drain on resource within this organisation and HSE cannot continue to
respond to Mr Dransfield regarding this matter. it therefore remains oul
intention to apply Section 14(1) to future FOI requests received from him, if
they relate to the same or similar information

v

Should you wish to discuss this matter further please do not hesilate to

contact me

HUrs sincerely

Jane Cloherty

FOI Policy Advisor
FOI Unit

rel 0151 951 EGEGB

oherty@hse.gsi.gov.uk

Email: jane.«



